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  ANSWER 

Amicus Curiae Vulcan LLC cogently identifies the many 

ways in which the Court of Appeals misapplied Washington law 

in ruling that the mechanical breakdown exclusion in the Policy 

excludes coverage for damage caused by design defects.  As 

Vulcan further notes, the Court of Appeals’ untethered analysis 

imperils coverage for Washington policyholders, thus warranting 

review under both RAP 13.4(b)(1) and (b)(4). 

In response to Vulcan’s argument that the Court of 

Appeals violated the rule that “ambiguities are construed in favor 

of coverage” (Amicus Br. at 10), Insurers will presumably repeat 

their erroneous argument that this issue “is not properly before 

this Court” because “[n]o party argued to the trial court that the 

exclusion is ambiguous” (Answer to Petitions for Review at 26).  

Because Insurers are mistaken, the Court can and should consider 

Vulcan’s ambiguity argument (as well as its other arguments). 

While both STP and Insurers have argued they prevail on 

the plain language of the machinery breakdown exclusion, STP 
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expressly recognized in the trial court the possibility that the 

court could conclude that the machinery breakdown exclusion 

(or the relevant portion of the exclusion) is ambiguous.  In its 

motion for summary judgment, STP argued:   

Where a policy term is subject to more than one 

reasonable interpretation, the term is ambiguous 

and is interpreted in favor of coverage.  . . . This 

principle applies with added force to limitations 

upon coverage. 

CP 491 (citing cases).  In its motion for reconsideration, STP 

likewise asserted:   

It is Hornbook law that where a clause in an 

insurance policy is ambiguous, the meaning and 

construction most favorable to the insured must be 

applied, even though the insurer may have intended 

another meaning. 

CP 2520 (citing cases), 2521 (same).  Because STP preserved the 

ambiguity issue, Vulcan’s ambiguity argument is properly before 

this Court.  

The Court of Appeals acknowledged the rule that 

ambiguities are construed in favor of coverage in other portions 

of its opinion, but failed to acknowledge or apply the rule in the 
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portion of its opinion regarding the machinery breakdown 

exclusion.  Compare App. 11 & 22 with App. 12-17.  The 

machinery breakdown exclusion excludes damage “in respect 

any item by its own explosion mechanical or electrical 

breakdown, failure breakage or derangement.”  CP 3865.  If the 

exclusion or any part thereof is ambiguous, this Court’s opinions 

– as cited by Vulcan (Amicus Br. at 10-11) – require that the 

ambiguity be strictly construed against Insurers.  As Vulcan 

correctly argues, the Court of Appeals’ analysis conflicts with 

the Court’s opinions and raises issues of substantial importance 

that should be determined by this Court, thus warranting review 

under RAP 13.4(b)(1) and (b)(4). 

This brief contains 434 words, in compliance with RAP 

18.17. 

DATED:  12/15/2021 PETERSON | WAMPOLD | 

ROSATO | FELDMAN | LUNA 
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Attorneys for Petitioner 

  



- 4 - 

CERTIFICATE OF SERVICE 

 

I certify that on the date shown below this document was 

was efiled via the Washington State Appellate Courts website, 

which electronically serves all counsel of record. 

 

 SIGNED at Seattle, Washington this 15th day of 

December, 2021. 

 

 

__________________________ 

Mary Monschein, Paralegal 
 

 

 



PETERSON WAMPOLD ROSATO FELDMAN LUNA

December 15, 2021 - 4:33 PM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number:   100,168-1
Appellate Court Case Title: Seattle Tunnel Partners, et ano. v. Great Lakes Reinsurance (UK) PLC, et al.

The following documents have been uploaded:

1001681_Briefs_20211215151340SC364608_1450.pdf 
    This File Contains: 
     Briefs - Answer to Amicus Curiae 
     The Original File Name was 1001681 STP Answer to Vulcan Amicus.pdf

A copy of the uploaded files will be sent to:

Guy.Bowman@atg.wa.gov
bart.reed@stoel.com
cbone@perkinscoie.com
chudson@gordontilden.com
cswanson@gordontilden.com
david.goodnight@stoel.com
dggalvin@hotmail.com
dkingman@gordontilden.com
dmillea@zelle.com
eevans@gordontilden.com
gbogusz@gordontilden.com
gpendleton@gordontilden.com
hkrug@kmclaw.com
jcadagan@gordontilden.com
jenniferb@vulcan.com
jessica.sparks@stoel.com
jessicar@vulcan.com
jill.bowman@stoel.com
jluciana@dfllegal.com
karl.oles@stoel.com
lbrown@perkinscoie.com
malaika.thompson@stoel.com
matt@tal-fitzlaw.com
mbludorn@gordontilden.com
mgonzalez@zelle.com
michael.mccormack@bullivant.com
mpierce@gordontilden.com
nancy.masterson@stoel.com
ngellert@perkinscoie.com
phil@tal-fitzlaw.com
rachel.groshong@stoel.com
rprentke@perkinscoie.com
vchopra@perkinscoie.com
vwoolston@perkinscoie.com

• 

• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 
• 



Comments:

Sender Name: Mary Monschein - Email: mary@pwrfl-law.com 
    Filing on Behalf of: Leonard J. Feldman - Email: feldman@pwrfl-law.com (Alternate Email: )

Address: 
1501 4th Avenue
Suite 2800 
Seattle, WA, 98101 
Phone: (206) 624-6800

Note: The Filing Id is 20211215151340SC364608


